
The Right To Contract For Arbitration Is A
Fundamental Right That Must Be Preserved. A
number of state legislatures, including Texas, are cur-
rently studying pre-dispute binding arbitration pro-
visions in consumer contracts. In hearings and in
materials supplied to legislative committees, arbitra-
tion has been criticized as unfair for consumers. A
variety of reforms have been suggested, including
banning pre-dispute arbitration agreements altogeth-
er. Texans for Lawsuit Reform (TLR) believes that the
rights of parties to elect to resolve disputes related to a
transaction by arbitration rather than having to rely
exclusively on lawsuits is an important, fundamental
contractual right in our free society and should be pre-
served. Arbitration is typically a faster, less expensive,

and less cumbersome method of resolving a wide
variety of disputes.1 Arbitration agreements can also
provide a means for parties to ensure—before a dis-
pute arises—that it will be resolved by an independ-
ent, unbiased arbiter or arbiters with special expertise
in the subject matter of the dispute.2 TLR supports
the freedom to contract for arbitration as a method of
resolving civil disputes as an alternative to litigation.

Texas Law Currently Provides Many Safeguards
For Consumers In Arbitration Contracts. The pri-
mary theme underlying most of the criticisms of arbi-
tration provisions in consumer contracts is that
unfair arbitration “agreements” can be essentially
forced on unsuspecting consumers without their
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he right to enter into arbitration agreements is under attack—an attack

funded by plaintiffs’ lawyers around the country and organizations sup-

ported by them. The reason for this is straightforward: arbitration and

other alternative dispute resolution mechanisms reduce the need for

expensive, time-consuming litigation, the potential for runaway jury verdicts, and

industry-threatening class action lawsuits. Stated simply, arbitration agreements are

economically undesirable for lawyers who make their living filing lawsuits or lawyers

who want to use the court system for  personal enrichment. The effort to curtail the

right to enter into arbitration agreements is in full swing in a number of states, includ-

ing California and Texas, as well as on the federal level in the U.S. Congress.
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being truly informed of the nature of the arbitration
provision or the implications of the “agreement” to
arbitrate.3 The criticisms focus on consumers relin-
quishing valuable rights they would enjoy under the
rules governing lawsuits in the court system in a situ-
ation where the consumer is not truly agreeing to give
up these rights. 

These criticisms ignore three crucial facts: 1)
Texas law already provides protections to ensure that
consumers understand the nature of proposed arbitra-
tion provisions and to protect consumers from coer-
cive, unfair “form” arbitration agreements, 2) “uncon-
scionable” arbitration agreements are not enforceable
under Texas law, and  3) the majority of arbitration
agreements enforced by the courts are governed by the
Federal Arbitration Act,which preempts Texas law.

The Texas Consumer Must Have Informed
Consent For An Arbitration Provision To Be
Enforceable. A key fact often ignored by critics is
that the Texas legislature has already taken steps to
assure that pre-dispute binding arbitration provisions
in consumer contracts are fair and willingly agreed to
by the consumer. Under section 171.002 of the Texas
Arbitration Act as amended in 1997, pre-dispute

binding arbitration provi-
sions in consumer contracts
involving an amount less
than $50,000 are not
enforceable unless the
agreement is signed not
only by the consumer but
also by the consumer’s
attorney.4 By requiring the
signature of an attorney
representing the consumer

in order to make arbitration binding for contracts
involving consideration of less than $50,000, the
Texas legislature has already provided that consumers
will be required to arbitrate their claims only if they
willingly agree to the arbitration provisions, after
being fully informed of them. The practical effect of
this law is that enforceable arbitration provisions in
consumer contracts will be rare under Texas law
because it will be highly unusual for businesses to
insist that consumers seek legal counsel in transac-
tions under $50,000. When this does occur, the con-
sumer will be entering the transaction informed of
the effect of the arbitration provision and electing to

accept it as part of the deal. This is a very practical
method of addressing the “contract of adhesion”
issue 5 because it essentially eliminates “form” arbitra-
tion agreements in most consumer transactions. 

Texas Law Allows Courts Wide Discretion To
Void Arbitration Provisions That Are Patently
Unfair. Another key fact ignored by the critics of con-
sumer arbitration agreements is that under current
Texas law “unconscionable” arbitration agreements
are not enforceable, regardless of the amount
involved.6 An “unconscionable” arbitration agree-
ment is one that is “unfair because of its overall one-
sidedness or the gross one-sidedness of one of its
terms.”7 In deciding whether an arbitration agree-
ment is unconscionable under Texas law, courts “look
at the bargaining process the parties went through
and must evaluate the fairness of a contractual provi-
sion in controversy by determining whether there are
legitimate commercial reasons that justify its inclu-
sion as part of the agreement.”8

Thus, Texas law already provides protections for
anyone who may have agreed, wittingly or unwitting-
ly, to an unconscionable arbitration provision. Such
provisions are not enforceable under the Texas
Arbitration Act and courts are required to evaluate
the fairness of arbitration provisions before enforcing
them against consumers or anyone else. Listening to
the opponents of arbitration one would get the
impression that businesses have carte blanche to run
over consumers with unfair, overreaching arbitration
provisions. This is simply not true. If a consumer is
being taken advantage of by a business or company,
Texas courts already have the tools available to reme-
dy the situation. 

In summary, Texas law provides these protections
to the consumer: 1) unconscionable arbitration
agreements are not enforceable, 2) arbitration agree-
ments in transactions involving individuals acquiring
property, services, money or credit in an amount of
$50,000 or less must be signed by each party and each
party’s attorney, and 3) arbitration agreements relat-
ing to personal injury claims must be signed by each
party and each party’s attorney, regardless of the
amount of the claim.

The Federal Arbitration Act Preempts State Law
In Most Arbitration Matters. Critics of consumer
arbitration agreements also ignore the fact that the
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provisions of the Texas Arbitration Act rarely come
into play because of the broad reach of the Federal
Arbitration Act and its preemption of state law. The
simple truth is that the enforceability of most arbitra-
tion provisions is governed by federal law and courts
rarely have occasion to apply Texas law. When critics
complain that consumers might unwittingly give up
their right to a jury or might unintentionally “agree”
to a patently unfair arbitration provision, they are not
complaining about Texas law. Texas law already
addresses these issues, but the relevant provisions of
the Texas Arbitration Act are rarely invoked because
of the preemption of state law by the Federal
Arbitration Act.9

Federal law controls virtually the entire field of
law related to arbitration. Any requirement or provi-
sion of Texas law will come into play only if allowed
by federal law. Today, there are few instances in which
federal law permits the application of state law in the
area of arbitration. Nonetheless, this does not change
the fact that, to the extent allowed, Texas law affords
consumers substantial protections. 

Criticisms Of Arbitration. Setting aside the reality of
the interaction between federal and Texas law with
respect to arbitration agreements, opponents of arbi-
tration raise concerns about the arbitration process
that include the following: (1) the cost of accessing
the arbitration process; (2) venue of the arbitration
proceeding; (3) perceived bias in arbitration favoring
businesses; (4) the lack of an appeal from arbitration
awards; (5) limited discovery; (6) the confidentiality
of arbitration decisions and proceedings; (7) and the
inability to bring class actions on issues subject to
arbitration.10

The Purpose And Benefits Of Arbitration. To eval-
uate the above-stated concerns, it is necessary to put
them in the context of the purpose and benefits of
arbitration. In general terms, arbitration is a stream-
lined, private dispute resolution procedure designed
to avoid some of the uncertainty, expense, and time
that often are associated with lawsuits in the court
system. There will typically be one or more inde-
pendent arbitrators who have experience and/or edu-
cation in the relevant subject matter and who bring a
greater level of expertise to the issues in the case than
a lay jury. Arbitrations are not necessarily constrained
by the rules of civil procedure that apply in the court

system and can allow
for flexible discovery
and procedures tai-
lored for the particu-
lar case. Additionally,
the decision of the
arbitrator is generally
final except when
review is allowed
under the arbitration
agreement or under the Texas Arbitration Act.
Consequently, arbitration agreements give contract-
ing parties the ability to tailor their dispute resolution
process to their needs or the needs of the transaction,
and limit the length of time the dispute can continue
by declaring finality to the arbitrators’ award. Even
arbitration opponents concede that “[t]he peculiari-
ties of arbitration can serve the needs of parties of
equal bargaining strength who voluntarily agree to
private dispute resolution. In such circumstances, the
objectives of arbitration—quick, unbiased, economi-
cal resolution of disputes—may be attained.”11

The Cost Of Arbitration vs. The Cost Of
Litigation. Arbitration is generally considered to be
cheaper than litigation in the courts. Arbitration
opponents, however, have argued that arbitration is
unsuited for resolving consumer disputes because the
cost of arbitration is greater than the cost of tradi-
tional litigation. The primary support for this posi-
tion is a “study” conducted by Public Citizen that
reports that the costs of initiating and administrating
an arbitration is greater than the costs of initiating a
lawsuit in the civil justice system.12 This report, aside
from being methodologically unsound, ignores reali-
ty in making its cost comparisons.13

The appropriate standard for comparing the cost
of arbitrations vs. the cost of a lawsuit  is the total cost
to the litigants at the end of the process—the bottom
line. Arbitration opponents, including Public Citizen
and Texas Watch, discuss only the cost of initiating an
arbitration versus the cost of initiating a lawsuit. The
cost of initiating either process is only a small part of
the entire cost. The principal drivers of costs in litiga-
tion are discovery and attorneys’ fees. These costs
dwarf the cost of initiating either an arbitration or a
lawsuit. A principal purpose of arbitration is to cut
down on overall cost by curtailing or limiting discov-
ery and by reducing the amount of attorney time
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required. Ease of access to the arbitration panel, the
reduced number of motions necessary, limited dis-
covery, ease of scheduling hearings, and the expertise
of the arbitrators (necessitating less educational time)

all can contribute to
dramatic reductions in
the amount of attorney
time and, consequent-
ly, the overall expense
necessary to pursue an
arbitration.14 A typical
arbitration can be com-
pleted in a matter of
months where a civil

lawsuit in the court system can take years to move to
conclusion and exhaust the appeal process.15 While it
is possible that the cost of simply initiating an arbi-
tration can be higher than the filing fee for a lawsuit,
these fees are typically a fraction of the cost of the
entire litigation. 

In addition, these costs relate only to the costs to
the litigants and not to society. Every time someone
files a lawsuit that goes to trial, the plaintiff is impos-
ing on numerous citizens who must go to the court-
room to possibly be picked as a juror, taking the bet-
ter part of a day, a week, or a month of people’s time.
Nor does this consider the cost to the taxpayers who
pay for the court system. These are significant costs to
society that arbitration does not impose.

Arbitration Fees. Even though arbitration is gener-
ally less expensive than litigation in the long run, it is
possible that fees to initiate arbitration could be a bar-
rier for some consumers. For arbitration to be an
effective dispute resolution tool, consumers must
have meaningful access to arbitration. The leading
arbitration provider, the American Arbitration
Association (“AAA”), has rules that limit the fees
charged to a consumer to initiate arbitration to fees
that are equivalent to the cost of filing a lawsuit, and
AAA has procedures to waive or defer the costs
charged to consumers when appropriate.16 In AAA
proceedings consumers pay only $125 toward an
arbitrator’s fees in cases under $10,000, and in cases
under $75,000 consumers pay only $375, and even
these fees are fully refundable if the dispute is settled
before the arbitrator takes any action. 

If the initiation fees for arbitration are truly pro-
hibitive (a proposition for which there is currently no

discernible evidence) the Texas Legislature could con-
sider measures to cap the fees charged to a consumer
to access arbitration at a level commensurate with the
fees charged to access the civil justice system. Any fees
over that limit charged by the arbitration provider
would then be paid by the business entity in the dis-
pute. It is important to note that the Texas
Arbitration Act already requires the arbitrator to allo-
cate the arbitrator’s fees and the arbitration expenses
in the final award. 

Arbitration Venue. Another complaint targets arbi-
tration provisions that place onerous or prohibitive
venue requirements on the consumer. The arbitra-
tion’s venue is typically determined by the arbitration
agreement, not by law. Like the costs to initiate arbi-
tration, it is possible that venue in a location that is
inconvenient for a consumer can operate as a barrier
to meaningful access to arbitration. For example, a
company that requires its Texas customers to arbitrate
claims in the company’s home office in Maine could
have the effect of limiting a consumer’s desire and
ability to pursue a claim in light of the expense and
inconvenience of traveling to Maine. This type of
venue requirement when applied to a consumer
would likely be found to be unconscionable and,
therefore unenforceable under Texas law. 

There is no evidence such venue provisions are, in
fact, widely promulgated, used to the disadvantage of
Texas consumers, or enforced by Texas courts applying
Texas law when challenged. In the absence of evidence
that such venue provisions are actually being used in
Texas to the detriment of Texas consumers despite the
prohibition against unconscionable arbitration terms,
it is difficult to articulate a legitimate reason to change
current law. If evidence is presented that onerous
venue provisions are a problem in arbitration agree-
ments governed by Texas law, then the Legislature
could consider requiring that arbitration venue for
consumer transactions be in a location that is reason-
ably convenient to the consumer. This could be in the
county where the property at issue is located, the
county where the transaction at issue occurred, or the
county of the consumer’s residence. 

The Fairness Of Arbitrators. Some critics claim
that arbitration proceedings are biased in favor of
business entities because arbitrators typically have
ties to the same general industry as the business
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defendant in the dispute. This belief, however, is not
supported by evidence nor is it corroborated by any
actual information of partiality by arbitrators on a
systematic basis. In fact, the only study comparing
arbitration and jury awards found that arbitrators
tend to rule in favor of the plaintiff more than juries,
and arbitrators and juries award similar amounts of
damages in comparable cases.17 If bias does unfairly
affect the outcome of an arbitration or if arbitrators
are biased toward either party, the party affected has
grounds to vacate the award under Texas Arbitration
Act section 171.088. 

In short, bias on the part of arbitrators in arbitra-
tion proceedings is prohibited under current law and

current law provides
a remedy for such an
occurrence. In addi-
tion, every major
arbitration service in
the country has rules
designed to ensure
that unbiased arbi-
trators hear the mat-
ters before them.18

Disclosure By Arbitrators. One suggestion that has
been made to add extra protection to prevent bias in
the arbitration process is to increase disclosure
requirement for arbitrators. Notably, arbitration serv-
ice providers such as the American Arbitration
Association already require extensive disclosures from
arbitrators working under AAA rules.19 Texas law also
currently requires extensive disclosures for potential
arbitrators in international cases under Civil Practice
and Remedies Code section 172.056.20 If evidence is
presented that undisclosed bias on the part of arbitra-
tors is, in fact, an existing problem with arbitration
proceedings generally, a potential remedy could be to
incorporate in the Texas Arbitration Act disclosure
requirements similar to the requirements applicable
to international arbitrations.

Appeals In Arbitration. Some critics have opined that
another problem with arbitration is that the ability to
appeal an arbitrator’s decision is too limited. The scope
of review for arbitration awards is defined in Texas Arbi-
tration Act section 171.088, but this scope can be
expanded by the arbitration agreement itself or by the
rules of an arbitration provider. Nevertheless, limited

appeals in arbitration are part of the tradeoff to create an
efficient, streamlined dispute resolution system. Finali-
ty earlier in the process
allows the parties repose
and ends the litigation
costs of the dispute ear-
lier than could be
expected in a lawsuit in
the court system. 

Allowing full ap-
peals of arbitration rul-
ings could cause the parties to invest as much time, or
maybe more, to get to a final result than if they had
litigated in court, and one of the great benefits of
arbitration would be lost. Furthermore, to appeal an
arbitration decision would reduce the flexibility of
arbitration and impose new costs on the arbitration
process. For example, a court reporter may have to
transcribe the proceedings to create a record, hearings
would have to be more formalized, and parties would
have to object and litigate issues solely to preserve
error. Making appeal rights in arbitrations as broad as
the right to appeal trial court decisions would remove
one key feature that makes arbitration an alternative
system from traditional courtroom litigation. Limit-
ed appeal rights and their consequences are one of the
tradeoffs parties often seek out for the benefits of
quick, efficient, and inexpensive dispute resolution.

Limited Discovery. Critics have suggested that limited
discovery is a problem with arbitration in Texas. The
Texas Arbitration Act, however, specifically empowers
arbitrators to authorize depositions and issue subpoe-
nas for the production of documents.21 While discov-
ery is clearly permissible under the Texas Arbitration
Act, in practice, discovery is typically streamlined to
expedite the process and limit the discovery to relevant
materials. This streamlining of discovery is one of the
attributes of arbitration that allows the proceedings to
be tailored to the facts of the case and that can make the
dispute resolution process faster and cheaper.22

Imposing all of the expensive and comprehensive
discovery tools available under the Rules of Civil
Procedure in arbitrations would defeat part of the very
purpose of creating an alternative system that is flexi-
ble and responsive to the issues in dispute in a way
designed to lessen the cost of the process. It would
eliminate one of the major components that make
arbitration attractive for certain types of disputes. 
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Confidentiality Of Arbitration Decisions. Critics
have also suggested that confidentiality of arbitration
awards is a problem that should be addressed.
Importantly, the Texas Arbitration Act does not make
arbitration awards confidential. To the extent the
awards are confidential, the confidentiality is based
on the arbitration agreement itself or the procedures
of an arbitration provider. In fact, Texas law expressly
allows for arbitration awards to be “confirmed” by a
trial court and made a public record, which makes the
arbitration result publicly available. That said, confi-
dentiality is generally important to businesses to pro-
tect private business matters and trade secrets and
avoid being a target for litigation. The benefit of mak-
ing arbitration awards public to competitors, plaintiff
lawyers, the media, and others, does not outweigh the
parties’ right to contract for confidentiality in their
arbitration agreement. In addition, settlements in
lawsuits are often confidential for similar reasons.

Arbitration And Class Actions. Some opponents of
arbitration argue that arbitration provisions are barri-
ers to the pursuit of class action lawsuits and that this
is a problem. There is no inherent right to be a par-
ticipant in a class action lawsuit or an inherent right
for class action plaintiff lawyers to have a class to cer-
tify. Texas citizens should be free to voluntarily con-
tract in the manner they deem appropriate regarding
arbitration as long as the agreement is not uncon-
scionable. If Texans want to be excluded from a hypo-
thetical future class action by electing the benefits of
arbitration they should be allowed to do so.
Protections are already in the Texas Arbitration Act to
ensure that consumers are fully informed of the
implications of an arbitration provision and to give
courts the power to set aside unfair, one-sided arbi-
tration agreements. With such protections in place, a
party’s decision to elect arbitration over the possibili-
ty of a hypothetical class action should be honored.
Preserving the ability of plaintiff class action lawyers
to seek out and design profitable class actions should
not be a policy goal of the State of Texas. 

Conclusion. The availability of legitimate alternative
methods of civil dispute resolution is an important
and valuable right in our free society. Citizens should
be free to contract within the current parameters of
the law as it relates to arbitration, and the Legislature
should be cautious
when considering
measures that will
encroach on this
freedom to contract.
Any changes to cur-
rent law should be
targeted at a demon-
strated and tangible
problem, which to
date has not been
shown. Also, the
benefits of such a
change should plainly outweigh the cost associated
with depriving Texans of alternative forms of dispute
resolution. Although not appropriate for every dis-
pute, arbitration agreements can and do provide tan-
gible benefits to parties seeking to reduce the cost and
uncertainty of potential disputes. They offer parties a
mechanism to limit the scope of certain aspects of lit-
igation such as discovery, appellate review and formal
procedures in exchange for the resulting economic
benefits to the transaction. Arbitration agreements
also allow parties to elect to have decision-makers
with particular expertise in the subject matter of the
dispute rather than the random draw of a jury. 

As long as the arbitration agreement is fair, bal-
anced, and not forced on someone without informed
consent, it is inherently fair and reasonable to allow
Texans the option to agree to arbitrate. Texas law as it
stands today provides these protections and strikes a
fair balance between the freedom to contract and the
abuse of that freedom by opportunistic merchants.
Before any legislative changes are made to this bal-
ance, those proposed changes should be carefully
studied, proven to be clearly compelling to cure a
demonstrated abuse, and advanced with caution.
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